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SYDNEY CENTRAL CITY PLANNING PANEL

COUNCIL ASSESSMENT REPORT

	Panel Reference
	PPSSCC-62

	DA Number
	DA/741/2019

	LGA
	City of Parramatta Council

	Proposed Development
	Demolition works to part of heritage-listed 'Brigid Shelly' building, construction of a new four (4) storey extension to heritage-listed 'Brigid Shelly' school building (Our Lady of Mercy College, Parramatta) with rooftop terrace, associated earthworks and landscaping works. The application will be determined by the Sydney Central City Planning Panel.

	Street Address
	Our Lady of Mercy College, 2-6 Victoria Road, Parramatta, NSW 2150

	Applicant/Owner
	SJB/ Trustees of The Sisters of Mercy

	Date of DA lodgement
	18 December 2019

	Number of Submissions
	Nil

	Recommendation
	Approval subject to conditions

	Regional Development Criteria (Schedule 7 of the EP&A Act)
	Education Establishment with Capital Investment Value of more than $5 million 
Cost of Construction proposed = $11,387,846.00

	List of all relevant s4.15(1)(a) matters

	· Environmental Planning and Assessment Act and Regulations;
· State Environmental Planning Policy No. 55 – Remediation of Land;
· State Environmental Planning Policy (Sydney Harbour Catchment) 2005;
· State Environmental Planning Policy (Infrastructure) 2007; 
· State Environmental Planning Policy (State and Regional Development) 2011; 
· State Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017; 
· State Environmental Planning Policy No. 64 – Advertising and Signage; and
· Parramatta Local Environmental Plan 2011.

	Report prepared by
	Sohini Sen, Senior Development Assessment Officer

	Report date
	6 July 2020



	Summary of s4.15 matters
Have all recommendations in relation to relevant s4.15 matters been summarised in the Executive Summary of the assessment report?
	
Yes 

	Legislative clauses requiring consent authority satisfaction
Have relevant clauses in all applicable environmental planning instruments where the consent authority must be satisfied about a particular matter been listed, and relevant recommendations summarized, in the Executive Summary of the assessment report?
e.g. Clause 7 of SEPP 55 - Remediation of Land, Clause 4.6(4) of the relevant LEP
	
Yes

	Clause 4.6 Exceptions to development standards
If a written request for a contravention to a development standard (clause 4.6 of the LEP) has been received, has it been attached to the assessment report?
	
Yes

	Special Infrastructure Contributions
Does the DA require Special Infrastructure Contributions conditions (S94EF)?
Note: Certain DAs in the Western Sydney Growth Areas Special Contributions Area may require specific Special Infrastructure Contributions (SIC) conditions
	
Not Applicable

	Conditions
Have draft conditions been provided to the applicant for comment?
Note: in order to reduce delays in determinations, the Panel prefer that draft conditions, notwithstanding Council’s recommendation, be provided to the applicant to enable any comments to be considered as part of the assessment report
	
Yes



1. Executive Summary

This report considers a proposal for demolition works to part of heritage-listed 'Brigid Shelly' building, construction of a new four (4) storey extension to heritage-listed 'Brigid Shelly' school building (Our Lady of Mercy College, Parramatta) with rooftop terrace, associated earthworks and landscaping works.
 
Assessment of the application against the relevant planning framework and consideration of matters by Council's technical departments has not identified any fundamental issues of concerns. The application is therefore satisfactory when evaluated against Section 4.15 of the Environmental Planning and Assessment Act 1979. 

This report recommends that the Panel:

· Grant development consent for development proposal subject of this application, subject to the recommended conditions.

2. Key Issues 

· Variations to LEP building height control; and
· Variations to LEP floor space ratio control.

3. The Site and Surrounds

The site is located on Victoria Road and has frontages to Victoria Road, Villliers Street, Ross Street and O’Connell Street. The site comprises a total of 27 allotments. The works subject of this application are located on the north-eastern corner of the site fronting Ross Street and Villiers Street. Principal vehicular access to the site is off Ross Street.

The site is identified as Our Lady of Mercy College which has been historically used as a girl’s school and a convent and is currently used as a girls’ high school and convent. The site is identified as a heritage item containing a number of individually heritage listed buildings in the vicinity of the proposed works.
 
The older buildings located towards the north-eastern corner of the site and subject of the proposed development are identified as the Brigid Shelly Building.

The site is located immediately north of the Parramatta City Centre. To the west of the site is Western Sydney Stadium and Parramatta Park. To the south is the former Kings School Parramatta site and to the south-west is the St Patricks Catholic Church and Prince Alfred Park. St Patricks Primary School is located to the north of the site across Ross Street and low density development is located further north of the site. To the east of the site across Villiers Street are two to three story commercial buildings.

[image: ]
Figure 1: Aerial map (Nearmap)

[image: ]Figure 2: View of the existing Brigid Shelly Building from Ross Street
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Figure 3: View of the existing courtyard adjacent to Brigid Shelley building as viewed from Ross Street

Zoning

The site is partially zoned R2 Low Density Residential (towards the O’Connell Street frontage) and R3 Medium Density Residential (the remainder of the site) under the provisions of Parramatta LEP 2011.
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Figure 4: Land Use Zone Map

PERMISSIBILITY 

The proposed construction and use of the building for a multi-purpose education facility is defined as an ‘educational establishment’. An ‘educational establishment’ is defined under Parramatta Local Environmental Plan 2011 as: 

“educational establishment means a building or place used for education (including teaching), being: 
a.) A school 
b.) A tertiary institution, including a university, TAFE establishment, that provides formal education and is constituted by or under an Act” 

Accordingly, the educational establishment is permissible under both the R2 Low Density Residential and R3 Medium Density zoning applying to the land.

4. Development History

Recent development approvals include:

DA/43/2014
Development consent was granted by the Western Sydney Joint Regional Planning Panel on 12 June 2014 for Demolition of a heritage building, demolition of ancillary structures, tree removal and construction of a Multi Purpose Facility (Educational).  

DA/43/2014/A 
Development consent was granted on 19 June 2015 for Section 96(1A) modification to an approved multi purpose facility including the removal of three additional trees, changes to the internal layout, changes to the external facade and changes to the stormwater disposal system.

DA/43/2014/B
Development consent was granted on 26 October 2015 for Section 96(1A) modification to an approved multi purpose facility.  The modifications include an increase in the overall height of the development.

DA/1044/2017
Approval was granted on 8 February 2018 for Demolition of an existing ramp and construction of a new ramp to access the existing chapel.

Pre-Lodgement Application

On 18 September 2019, Council considered a pre-lodgement application for the development proposal (PL/105/2019).  The following comments of relevance were made:-

Variation to Standards

The maximum permissible height for the building is 9 m. The proposal indicates the existing wing will be replaced by a three-storey structure 14 m in height. The permissible floor space ratio is 0.5:1 but proposed new FSR is 0.77:1. It is acknowledged that height and FSR variations exist on site however, a future development application will be assessed against the most recent LEP controls. 

Comment: The applicant has submitted a Clause 4.6 statement for the height and FSR variations which have been considered on merit during assessment of this application.

5. Application History

A timeline of the Development Application is provided as follows:

	Date
	Activity

	18 December 2019
	DA lodged with Council.

	19 December 2019
	Waste comments received.

	20 December 2019
	Building comments received.

	23 December 2019
	Accessibility comments received.

	24 December 2019
	Social Outcomes comments received.

	10 January 2020
	Traffic comments received.

	15 January 2020
	Site Inspection undertaken.

	15 January until 6 February
	DA advertising period.

	30 January 2020
	Heritage comments received.

	6 February 2020
	Transport for NSW comments received.

	11 February 2020
	Landscape comments received.

	14 February 2020
	Engineering comments received.

	27 February 2020
	Application reviewed by Design Excellence Advisory Panel.

	27 March 2020
	Request for information sent to applicant.

	6 April 2020
	Sydney Water comments received.

	20 April 2020
	Amended plans received.

	21 April 2020
	Accessibility comments received.

	14 May 2020
	Briefing with Sydney Central City Planning Panel.

	18 May 2020
	Request for additional information sent to applicant. 

	10 June 2020
	Amended plans/documentation received from applicant.



Sydney Central City Panel Briefing

The application was presented to the Sydney Central City Planning Panel at a briefing held on 14 May 2020. The panel made the following comments:

Panel members' discussion focused on the interface between the proposed new building and the existing heritage building. In particular, panel members expressed concern regarding:

1. The point at which the new building links to the existing building, noting that their expectation would be that the link would be more recessive.

2. The proposed large balcony areas at the rear of the new building, which appear to block the cloisters of the existing heritage building.

3. The impact of the aforementioned large balcony areas on the existing tree, which has local value but which is required to be moved.

The Panel considers that these matters should be considered and addressed by the project architects prior to further submissions being made.

In response to the Panel’s comments, the applicant’s architect has provided the following response:

1. The point at which the new building links to the existing building, noting that their expectation would be that the link would be more recessive.

I refer to Mayoh architectural drawing 100 issue P, which shows both the proposed addition and the north end of the Brigid Shelly building have identical alignments to Ross Street, and the gap between the two buildings is approximately 3 m wide and the recess approximately 1.2m deep. The three-dimensional character of the gap is shown in architects drawing A 800 issues C. The architects' three-dimensional renderings demonstrate that the Brigid Shelly building remains as a freestanding building. The key image is the north western view from Ross Street. In this view the western elevation of Brigid Shelly is visible to about 2m at the parapet. The Brigid Shelly building has a blank western facade without openings. Therefore, a more deeply recessed link will not reveal more architectural detail or independence of the Brigid Shelly building. Rather, it would reveal blankness which would be undesirable. Furthermore, the facade of Brigid Shelly has being covered by the 1930s addition which is to be removed. Of more importance Then the gap itself is the presentation of the ensemble of buildings that belong to the school on the corner of Ross and Villiers Streets. In examining the north east view given by the architects, in my opinion the two Street facades are in good balance. If anything, if the gap could be about 300 less the New building might appear more as an extension of the Brigid Shelly building and less of an adjacent building.

2. The proposed large balcony areas at the rear of the new building, which appear to block the cloisters of existing heritage building. The "cloisters" of the existing heritage building might more accurately be understood as verandah walls. In architecture, the term cloisters usually refer to structures that enclose a courtyard space, such as can be found in the convent cloister on the school site. This might seem like a fine distinction, but the placing of balcony areas outside of the verandah is not the same as the infilling of a cloister space. The verandah along this elevation of the Brigid Shelly building addresses open playground not enclosed space. The character of the proposed addition to the verandah is that of an open garden structure with a pergola covering. Light structures are not only common in Australian garden landscapes generally, a very large example can be seen in the elegant vine trellis structure designed by Alexander Tzannes in his library building for this school. This proposed structure is therefore not so much new to the site as a welcome development of a theme. Mayoh Architects have taken steps in response to earlier comments by design review panels to make more light the character of this addition. Planting boxes have been removed and a visually permeable palisade balustrade used (as submitted in April).

3. The impact of the aforementioned large balcony areas on the existing tree, which has local value but which is required to be moved. The Place Design Group landscape DA report (page 4) courtyard plan shows the existing tree to be relocated not removed. Known as the Mercy tree, this is being relocated because of its social significance to the current and arguably future generations at the school as a memorial planting. The proposed new location is preferred by the College.
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Figure 5: Details of the proposed balustrade referred to above in Point 2 of the applicant’s response.

Based on the above response, the applicants have satisfactorily considered and addressed the matters raised by the Panel.

6. The Proposal

The subject Development Application seeks development consent for demolition works to part of heritage-listed 'Brigid Shelly' building, construction of a new four (4) storey extension to heritage-listed 'Brigid Shelly' school building (Our Lady of Mercy College, Parramatta) with rooftop terrace, associated earthworks and landscaping works

The proposed development includes the following components:

· Demolition of the existing northern wing of the Brigid Shelly Building and brick fence along Ross street frontage;
· Refurbishment of the existing classroom spaces within the three storey eastern heritage wing into general purpose learning areas including breakout areas, classroom areas, individual study areas, locker areas and vertical circulation areas;
· Construction of a four storey addition to the building with basement level, comprising new general purpose learning areas, breakout areas, and a tiered presentation space; 
· Associated external works and landscaping; and
· Installation of identification signage on the northern façade of the proposed addition.

The works are to facilitate an increase in student and staff numbers incrementally over a period of 9-10 years (2028).

The development has a building height of 17.34m and a proposed Floor Space Ratio (FSR) of 0.77:1 which exceeds both the maximum permissible building height and FSR controls. 
A Clause 4.6 statement for both these variations has been submitted with this application and is discussed further in this report. 

Amended plans were received during the course of assessment of this application with the following changes:

· The parapet wall height at the top of Level 2 has been increased to match the lowest height portion of the adjacent parapet on the existing Brigid Shelly façade. 
· The roof over the stair connecting the new and old portions of the buildings has been reduced.
· The landscaping treatment has been modified and a light-weight balustrade comprising a vertical steel palisade style is proposed.
· Two options proposed for the existing ‘Mercy Tree’: to reinstate the 'Mercy Tree' subject to Arborists approval or to plant another Elm, a religiously significant planting, within the Courtyard and transplant the 'Mercy Tree' to outside the Janet Woods building. The proposed new location for the 'Mercy Tree' is shown on Architectural Drawing A004 - Proposed Campus Plan by Mayoh Architects. 
· The species selection for the formal hedge along Ross Street has been revised to match the existing Camellia hedge on campus that fronts Victoria Road.

The amended plans are the subject of this assessment.

7. Referrals

The following internal and external referrals were undertaken:

	 Design Excellence Advisory Panel
	The development proposal was also considered by the Parramatta Design Excellence Advisory Panel during the pre-lodgement stage on 27 February 2020.  The following comments were made:-

1. The Panel supports the response to planning the site based on retaining the campus’s courtyard typology and ‘fortification of the convent perimeter’ from the rapidly changing context by creating a ‘dense’ urban edge. 

2. It is noted that previous architects have expanded on this theme, successfully integrating dual L-shaped heritage and contemporary precincts around the site perimeter. 

3. The Panel supports the location and scale of the proposed extension to the Brigid Shelly Building and the retention of the courtyard, which will have greater functional significance as an entry and recreational space. 

4. The Panel notes the project architects’ strong view (having reviewed the design in light of the previous DEAP’s comments) that the proposed curve on the S-W corner of the new extension is appropriate. The Panel considers this curved end to be acceptable in this location as it is a main entry point and helps to lead visitors into the courtyard, notwithstanding that the adjacent buildings and courtyard spaces are rectilinear in form. 

5. Replacement of the existing 1930s wing addition with a new wing designed as a contemporary structure is acceptable in principle. Nevertheless, a number of modifications are required to the design to ensure that it relates sympathetically to the existing heritage item. 

6. The use of brickwork in the walls, rather than fibre-cement panels as previously proposed, is strongly supported and should be made a condition of any consent given. The brickwork and mortar colours need further consideration so as to relate to the masonry colours of corner building as well as adjacent buildings on the site. 

7. The street façade needs to be reconfigured in a more modulated way, preferably into three parts (as per the architects’ earlier studies), with a 300-400mm deep vertical recess between the parts. Each module should have a symmetrical composition through vertically aligned window placement, rather than offset fenestration as currently designed. Overall, a calmer composition is required that is more complementary to the adjacent heritage buildings rather than being a statement. 

8. The apparent height of the addition should be reduced by setting the top level and its roof eaves further back from the street, sufficient to ensure that the new wing does not visually dominate the existing building. 

9. The Panel notes that the junction between new and old is now higher than previously shown. This junction needs to be reduced in prominence and should preferably be lower in height than both adjacent forms i.e. the existing and building and new wing. 

10. Further consideration should be given to the design of the 3-level addition within the courtyard. The structure should be as visually transparent as possible to maximise views of the existing heritage building beyond. A light weight balustrade would assist, and the concept of screen planting should be reconsidered with the landscape architect. 

11. Overall, the landscape design of the courtyard is overly ‘commercial’ in appearance. Consideration should be given to retaining in-situ the existing ‘Judas’ tree in the courtyard which has high-level heritage and religious significance. It is suggested that the consultants relocate the Judas tree within the same courtyard in a suitable position with the advice of a suitably qualified arborist. 

12. Informal seating is essential in this area and should be purposefully designed and located to ensure the desirable amenity. 

13. Formal planting on the street edge would be appropriate. This should be at ground level. Consideration could be given to the selecting species of camellias, several of which are named after saints. 

	Development Engineer
	No objections subject to recommended conditions of consent.

The existing School complex is bounded by 4 street frontages and consists relatively large area. The school premises has a well-established drainage disposal system and draining into the existing street gulley pit at the intersection of Ross Street and Villiers Street. Proposal is to demolish part of the existing building in Ross Street and to construct a 4-storey building with roof top terrace and landscaping. Considering the existing various school buildings within the complex, the proposed new building footprint is comparatively small. It should also be noted that the proposal does not increase the impervious areas within the complex, as the new building is located within the exiting hard surface areas. 

The proposal also includes upgrading the existing stormwater disposal system around the new building area. The works involve construction of new surface collection pits and upgrading the discharge outlet pipes, up to the discharge outfall at the street gully pit, at the intersection of Ross Street and Villiers Street. 

According to the Architectural drawings, a small basement (not for parking) is proposed for the basement storage, Rainwater Tank Filtration, lift over run and Fire Sprinkler Pumps. This basement area is considerably small and the drainage plans did not show any subsoil drainage details or the basement. The basement area is not expected to receive any surface run off as in a normal basement carpark area. The only possibility is ground water seepages from subsoil behind the basement walls. Therefore, the drainage related condition would request appropriate subsoil drainage details to be incorporated with the final drainage plans submitted for approval with the Construction Certificate application. 

	Tree and Landscape Officer
	No objections subject to recommended conditions of consent.

	Environmental Health (Waste)
	No objections subject to recommended conditions of consent.

	Building Surveyor
	No objections subject to recommended conditions of consent.

	Urban Design (Accessibility)
	The accessible WC on the ground floor is required to have a shower. A shower is provided within the change areas therefore a shower is required within the accessible WC. There is no shower shown/ provided in the ground floor accessible WC. The failure to provide an accessible WC with a shower leaves the school open to action under the DDA.

An Accessible WC is required at each of the new banks of WCs (levels 1 and 2). No additional accessible WCs have been provided

Spaces and furniture suitable for use by persons with a disability do not appear to be provided.

Planning Comment:
Amended plans were submitted deleting the shower and there are now no showers proposed for the building and none are required by the BCA. A BCA report was provided identifying non-compliance matters contained in the overall design against the current Deemed-to-Satisfy (DTS) Provisions of the BCA and provided compliance recommendations, as well as potential performance solutions.

An Access Compliance Assessment Report prepared by AED Group was submitted with the application, identifying that the proposal does not meet the deemed to-satisfy (DTS) provisions of the BCA for accessible toilets to be provided on each level, however it is also noted in the report that this can be addressed by a performance solution at the CC stage.

The applicant has advised that no furniture has been selected for the development at this stage.

	Social Outcomes
	No objections raised.

	Traffic and Transport
	The Parramatta DCP 2011 does not provide parking rates for schools.

Although the proposed development is not proposed to provide additional off-street parking spaces, minimising parking provision is expected to discourage school’s staff member and the parents/students for using private car as a mode of transport to the school. The site is also close to the Parramatta CBD and the available public transport facilities within the area. In addition, a Green Travel Plan is proposed do be developed and implemented, which is expected to reduce the use of private car and, consequently, the parking demand in the future.

Based on the above discussion, no additional off-street parking provision is considered acceptable for this case.

The Parramatta DCP 2011 does not provide bicycle parking requirements for schools.

The proposed development will result in a maximum of 145 staff by 2028. Applying minimum bicycle parking provisions for secondary schools in accordance with the NSW Government’s Planning Guidelines for Walking and Cycling (i.e. 8% of staff for both staff and visitor bicycle parking), the proposed development is required to provide 145 × 8% = 11.6 (12) bicycle parking spaces.

A condition of consent is included to address this.

Based on the analysis and information submitted by the applicant, the proposed development is not expected to have a significant traffic impact on the surrounding road network. The proposal can be supported on traffic and parking grounds subject to the following traffic related conditions.

	Heritage
	The SHI provides the following Statement of significance: Convent of Our Lady of Mercy and associated buildings is of significance for the Parramatta area for historical, associative, aesthetic and social reasons. The site has a long association with the Roman Catholic Church and generations of this community and with a number of its prominent members. The main building has notable features of architectural styles. The site is unique in the local area and of high social significance as convent and school. It makes a very important element in the Parramatta townscape and its character.

The site is within Parramatta Archaeological Management Unit 2862, which has high archaeological potential, and may contain State significant relics. Therefore, it is necessary to obtain approval from NSW OEH before the DA is determined.  

The building was named “'The Brigid Shelly Building” in recognition of one of the early Sisters, was created c. 1929 (applicants claim that the wing to be demolished is c.1936).  It was part of the expansion program of the school to accommodate 150 borders and 200 day pupils.  Therefore, the building has significance in its own right, however, it is not the key bearer of that significance.  In other words, in the context of community needs, part of it may be allowed to be demolished to allow the site to keep functioning.

The finish of the new structure, as visible from the street, should be similar to the extant brick. While it is desirable to identify new work on close inspection, this will be achieved by architectural expression of the new structure.

The use of black frames and glass panels is commended. The schedule of colours and finishes should be verified.

There are no heritage objections to this proposal.

Planning comment: 
The State Heritage Register states:
There is high potential for subsurface deposits to remain intact in this area. Archaeological monitoring and recording was undertaken by Austral Archaeology in 1997 at No.1 Villiers Street in association with proposed development in the rear yard of the property. Deposits and features recovered during monitoring indicated that the site had been used for residential purposes continuously since c1850. Evidence of a nineteenth-century cess pit and drainage feature were recovered. The drain may have been associated with use of the site prior to c1840. The cess pit represents the physical remains of an early (possibly initial) sewerage disposal strategy associated with the use of the cottage (c1850). Both features were assessed as being significant in terms of a wider archaeological context focused on Blanchard's Mill (established pre-1839). Both features were to be retained in situ (with modification of the building design). Separation material was used to identify the extent of excavation.

An intact archaeological deposit associated with the use of the allotment from c1850 and perhaps as early as c1839 remains within the 1997 study area. Introduced topsoil was identified at the site due to the poor quality of the existing soil.
No evidence of historic wells was recovered, although features such as this may be present within the yard in undisturbed areas (Austral, 1997: 1)

While the building is sited on known significant archaeological deposits, the land has been previously substantially developed and retains no undisturbed original landform as per the Heritage Impact Assessment submitted with the DA. As such, it is considered that the proposed works are unlikely to disturb any archaeological relics and therefore, it is approval from NSW OEH is not required. 

	Sustainable Transport
	No objections raised.

	Transport for NSW
	No objections subject to recommended conditions of consent.

	Endeavour Energy
	No objections subject to recommended conditions of consent.

	Sydney Water
	No objections subject to recommended conditions of consent.



8. Assessment under Environmental Planning and Assessment Act 1979

The sections of this Act which require consideration are addressed below: 

Section 4.15: Evaluation

This section specifies the matters which a consent authority must consider when determining a development application, and these are addressed in the Table below: 

	   Provision 
	Comment

	Section 4.15(1)(a)(i) - Environmental planning instruments
	Refer to section 9. 

	Section 4.15 (1)(a)(ii) - Draft environmental planning instruments
	Refer to section 10. 

	Section 4.15 (1)(a)(iii) – Development control plans
	Refer to section 11.

	Section 4.15 (1)(a)(iiia) - Planning agreement
	Refer to section 12.

	Section 4.15 (1)(a)(iv) - The Regulations
	Refer to section 13.

	Section 4.15 (1)(b) – The likely impacts of the development
	Refer to section 14.

	Section 4.15 (1)(c) – The suitability of the site for development
	Refer to section 15.

	Section 4.15 (1)(d) – Any submissions
	Refer to section 16.

	Section 4.15 (1)(e) – The public interest
	Refer to section 17.



9. Environmental Planning Instruments

Overview

The instruments applicable to this application comprise:    

· State Environmental Planning Policy No. 55 – Remediation of Land;
· State Environmental Planning Policy (Sydney Harbour Catchment) 2005;
· State Environmental Planning Policy (Infrastructure) 2007; 
· State Environmental Planning Policy (State and Regional Development) 2011; 
· State Environmental Planning Policy (Educational Establishments and Child Care Facilities) 2017; 
· State Environmental Planning Policy No. 64 – Advertising and Signage; and
· Parramatta Local Environmental Plan 2011.

Compliance with these instruments is addressed below. 

STATE ENVIRONMENTAL PLANNING POLICY 55 – REMEDIATION OF LAND

Clause 7 of this Policy requires that the consent authority must consider if land is contaminated and, if so, whether it is suitable, or can be made suitable, for a proposed use. 
In considering this matter it is noted:

· The site is not identified in Council's records as being contaminated. 
· The site does not have a history of a previous land use that may have caused contamination and there is no evidence that indicates the site is contaminated. 

Therefore, in accordance with Clause 7 of the State Environmental Planning Policy No 55—Remediation of Land, the land is suitable for the proposed development being a mixed use development.

SYDNEY REGIONAL ENVIRONMENTAL PLAN (SYDNEY HARBOUR CATCHMENT) 2005 (DEEMED SEPP) 

The site is not located on the foreshore or adjacent to a waterway and therefore, with the exception of the objective of improved water quality, the objectives of the SREP are not applicable to the proposed development. 

The development is consistent with the controls contained within the deemed SEPP. 

STATE ENVIRONMENTAL PLANNING POLICY (INFRASTRUCTURE) 2007

The provisions of SEPP (Infrastructure) 2007 have been considered in the assessment of the development application.

The application is not subject to clause 45 of the SEPP as the development does not propose works within the vicinity of electricity infrastructure.

The application is subject to clause 101 of the SEPP as the site has a frontage to Victoria Road which is a classified road. An existing 6m wide access driveway is provided within the centre of the Victoria Road site frontage, servicing the off-street car park which is utilised by staff only. No further vehicle access points are provided nor proposed from Victoria Road. 
The number of vehicles entering and exiting the site from Victoria Road will remain unchanged as part of the proposal. 

A further 5m wide access driveway (existing) is provided in the north-western comer of the site connecting Ross Street to the loading area adjacent to the existing Janet Woods Building.

The application is not subject to clause 102 of the SEPP as the average daily traffic volume of Ross Street and Villiers Street is less than 40,000 vehicles.

The site is located approximately 130m from the future light rail line which extends north along Church Street up to the intersection of Factory and Church Street (Parramatta North) and then diverts south-west. Therefore, Clause 85, 86, 87 and 88 of the SEPP do not apply to the proposal.

The application was referred to Roads and Maritime Services (RMS) and Transport for NSW, who did not raise any objection to the proposed development subject to recommended conditions of consent.

Division 3 - Educational Establishments of the SEPP is also applicable to the site. This portion of the site is zoned R2 Low Density Residential and ancillary works to an educational establishment is permitted with consent. 

The provisions of Division 3 of the SEPP also define works that are considered exempt or complying development with regards to educational establishments. 
It is noted that the works proposed are neither exempt nor complying development. Accordingly, the subject application was lodged seeking approval for demolition works to part of heritage-listed 'Brigid Shelly' building, construction of a new four (4) storey extension to heritage-listed 'Brigid Shelly' school building (Our Lady of Mercy College, Parramatta) with rooftop terrace, associated earthworks and landscaping works.

STATE ENVIRONMENTAL PLANNING POLICY (STATE AND REGIONAL DEVELOPMENT) 2011

As this proposal is for an Education Establishment and has a Capital Investment Value of more than $5 million, Schedule 7 of this Policy provides that the Sydney Central City Planning Panel is the consent authority for this application.

STATE ENVIRONMENTAL PLANNING POLICY (EDUCATIONAL ESTABLISHMENTS AND CHILD CARE FACILITIES) 2017

Clause 35 identifies development which is for the purpose of a school may be carried out by any person with development consent on land in a prescribed zone, including land development for a purpose specified in clause 39 (1) or 40 (2) (e) on land within the boundaries of an existing school.

The consent authority must take into consideration (as part of any Development Application): (a) the design quality of the development when evaluated in accordance with the design quality principles set out in Schedule 4, and
(b) whether the development enables the use of school facilities including recreational facilities) to be shared with the community.

An assessment of the design quality principles set out in Schedule 4 is outlined below:

	Design Principle
	Comment

	Principle 1 - Context, built form and landscape

	The new proposed addition to the Brigid Shelly Building has been designed to be sympathetic to the form, scale and height of the surrounding school buildings. Landscaping has been incorporated at the Ross Street interface and parts of the building where visible from the street.

	Principle 2 - Sustainable, efficient and durable

	The school has been designed to minimise energy and water consumption, incorporating durable and resilient building materials to meet future requirements.

	Principle 3 - Accessible and inclusive

	The school grounds and individual buildings are
easily navigated and incorporate equitable access where possible. The proposed building is
accessible on all levels and incorporates lift access to all four levels of the new teaching and learning environments.

	Principle 4 - Health and safety

	The design of the building from the ground floor and up to Level 4 provides indoor/outdoor spaces that encourages collaborative learning and social interaction in safe and secure teaching environment.

	Principle 5 - Amenity

	The design of the building ensures access is equitable and safe areas and provides flexible learning spaces for students and teachers.

	Principle 6 - Whole of life, flexible and adaptive
	The design of the building aims to maximise flexibility in the long term by providing learning spaces that can be adapted to suit varying learning and teaching needs. 

	Principle 7 - Aesthetics 

	The new addition includes areas that are flexible, naturally ventilated, have strong visual links to the campus, and provides a built form which is reflective of a modern educational environment.



STATE ENVIRONMENTAL PLANNING POLICY NO. 64 – ADVERTISING AND SIGNAGE

The development proposal includes signage which is subject to the provisions of State Environmental Planning Policy No. 64 – Advertising and Signage (SEPP 64). An assessment of the proposed signage against schedule 1 of the SEPP 64 is provided below.

SEPP 64 – ASSESSMENT AGAINST SCHEDULE 1

	Criteria
	Comment

	1  Character of the area

· Is the proposal compatible with the existing or desired future character of the area or locality in which it is proposed to be located?


· Is the proposal consistent with a particular theme for outdoor advertising in the area or locality?
	

The proposed business identification signage is compatible with the type, style and size of existing signage along this portion of Ross Street and is compatible with the heritage character of the area. 

The content of the proposed signage is consistent with the character of the existing business identification along Ross Street and the area.

	2   Special areas

· Does the proposal detract from the amenity or visual quality of any environmentally sensitive areas, heritage areas, natural or other conservation areas, open space areas, waterways, rural landscapes or residential areas?
	

The proposal does not detract from the visual quality of the Heritage buildings on the site. 

	 3   Views and vistas

· Does the proposal obscure or compromise important views?

· Does the proposal dominate the skyline and reduce the quality of vistas?

· Does the proposal respect the viewing rights of other advertisers?
	

The proposal does not obscure any views.


The proposal does not dominate the skyline or reduce the quality of vistas.


The proposal respects the viewing rights of other advertisers.

	4   Streetscape, setting or landscape

· Is the scale, proportion and form of the proposal appropriate for the streetscape, setting or landscape?

· Does the proposal contribute to the visual interest of the streetscape, setting or landscape?

· Does the proposal reduce clutter by rationalising and simplifying existing advertising?

· Does the proposal screen unsightliness?

· Does the proposal protrude above buildings, structures or tree canopies in the area or locality?

· Does the proposal require ongoing vegetation management?

	


The scale, proportion and form of the proposal is appropriate for the streetscape and the use of the site as an educational establishment. 

The proposed signage serves to identify the school use and contributes to the visual interest of the streetscape.

The proposal increases the existing advertising, however, is acceptable to adequately identify the proposed premises.

The proposal does not screen unsightliness.


The proposed signs do not protrude above buildings, structures or tree canopies.


The proposal does not require ongoing vegetation management.

	5   Site and building

· Is the proposal compatible with the scale, proportion and other characteristics of the site or building, or both, on which the proposed signage is to be located?

· Does the proposal respect important features of the site or building, or both?

· Does the proposal show innovation and imagination in its relationship to the site or building, or both?

	

The proposal is compatible with the scale, proportion and other characteristics of the building on which it is to be located.




The proposal is compatible with the features of the existing building.


The proposal is appropriate in terms of innovation and imagination in its relationship to the existing building.

	6   Associated devices and logos with advertisements and advertising structures

· Have any safety devices, platforms, lighting devices or logos been designed as an integral part of the signage or structure on which it is to be displayed?

	



No safety devices, platform, lighting devices or logos are proposed.

	7   Illumination

· Would illumination result in unacceptable glare?

· Would illumination affect safety for pedestrians, vehicles or aircraft?

· Would illumination detract from the amenity of any residence or other form of accommodation?

· Can the intensity of the illumination be adjusted, if necessary?

· Is the illumination subject to a curfew?
	

N/A. No illumination is proposed.




	8   Safety

· Would the proposal reduce the safety for any public road?

· Would the proposal reduce the safety for pedestrians or bicyclists?

· Would the proposal reduce the safety for pedestrians, particularly children, by obscuring sightlines from public areas?
	

The proposal would not reduce the safety for any public road.

The proposal would not reduce the safety for pedestrians or bicyclists.


The proposal would not reduce the safety for pedestrians by obscuring sightlines.




PARRAMATTA LOCAL ENVIRONMENTAL PLAN 2011

The relevant matters to be considered under Parramatta Local Environmental Plan 2011 for the proposed development are outlined below. 

	Development Standard
	Compliance

	Clause 2.3 Zone objectives and land use table
	The site is zoned R2 Low Density and R3 Medium Density Residential. The proposed development is defined as an educational and is permissible with development consent within the R2 and R3 zone. 

The proposal meets the objectives of both the R2 and R3 zones as the development:
· Ensures that non-residential land uses are located in a context and setting that minimises impacts on the amenity of a low density residential environment;
· Enables other land uses that provide facilities or services to meet the day to day needs of residents; and
· Allows for a range of community facilities to be provided to serve the needs of residents, workers and visitors in residential neighbourhoods.

	Clause 2.7 Demolition requires development consent
	Yes. Consent is sought for the demolition an existing building on the site.

	Clause 4.3 Height of Buildings

Allowable = 9m/11m (The portion of the site to be developed has a maximum 9m height limit)
Proposed = 17.34m
Variation = 8.34m (92.6%)
	NO. A Clause 4.6 Variation Statement has been submitted and is assessed further later in this report. 


	Clause 4.4 Floor Space Ratio
Allowable = 0.6:1/0.5:1 (The portion of the site to be developed has a maximum FSR of 0.5:1)
Existing FSR = 0.74:1 (9,862m2).
Proposed = 0.77:1 (10,227m2 including existing buildings on the site)
Variation = 365m2 area additional to the existing gross floor area on the site (54%)

	NO. A Clause 4.6 Variation Statement has been submitted and is assessed further later in this report. 


	Clause 4.5 Calculation of floor space ratio and site area
	The Floor Space Ratio and Site Area has been calculated in accordance with this clause.

	Clause 4.6 Exceptions to development standards
	Yes. Two variation statements under Clause 4.6 has been submitted. Refer to the assessment under Clause 4.6 following this table.

	Clause 5.1A Development on land intended to be acquired for public purposes
	The proposal is not identified on the map.

	Clause 5.6 Architectural roof features
	An architectural roof feature is not proposed.

	Clause 5.7 Development below mean high water mark 
	The proposal is not for the development of land that is covered by tidal waters.

	Clause 5.10 Heritage Conservation
	Yes.  The OLMC is a heritage site of local significance.  The application seeks to demolish part of the existing Brigid Shelly Building. Refer to the referrals section of this report for comments from Council’s Heritage Adviser who did not raise objections with this partial demolition.  

	Aboriginal Places of Heritage significance
	Yes. The site is identified as being of Low significance by Council’s Aboriginal Heritage Sensitivity Database. 

	Clause 5.11 Bush fire hazard reduction
	The site is not identified as bushfire prone land.

	Clause 6.1 Acid Sulfate Soils
	The site is classified as containing Class 5 Acid Sulfate Soils. The proposed works are not within 500m of adjacent Class 1, 2, 3 or 4 land that is below 5m AHD and is unlikely to lower the watertable below 1m AHD on adjacent Class 1, 2, 3 or 4 land.

	Clause 6.2 Earthworks

	Council’s Development Engineer has reviewed the application and considers that the proposed earthworks are satisfactory.

	Clause 6.3 Flood planning
	The site is not identified by council as being flood prone.

	Clause 6.4 Biodiversity protection
	The site is not identified on this map.

	Clause 6.5 Water protection
	The site is not identified on this map.

	Clause 6.6 Development on landslide risk land
	The site is not identified on this map.

	Clause 6.7 Affected by a Foreshore Building Line
	The site is not located in the foreshore area. 



Clause 4.6 Exceptions to Development Standards 

Objectives of Clause 4.6 of Parramatta LEP 2011

The objectives of this clause are as follows:
· to provide an appropriate degree of flexibility in applying certain development standards to particular development; and
· to achieve better outcomes for and from development by allowing flexibility in particular circumstances.

Clause 4.6(3) states that:

“(3) Development consent must not be granted for development that contravenes a development standard unless the consent authority has considered a written request from the applicant that seeks to justify the contravention of the development standard by demonstrating:

(a)  that compliance with the development standard is unreasonable or unnecessary in the circumstances of the case, and
(b)  that there are sufficient environmental planning grounds to justify contravening the development standard”.

A written request under the provisions of Clause 4.6 of Parramatta LEP 2011 was lodged as the proposed development seeks a variation to the following development standards:

Clause 4.3 – Height of Buildings
Clause 4.4 – Floor Space Ratio	

Clause 4.3 – Height of Buildings

The proposal does not comply with the maximum permissible building height of 9m/11m stipulated within Clause 4.3 – Height of Buildings. The portion of the site to be developed has a maximum 9m height limit. The proposed building height is 17.34m. The non-compliant portion of the building comprises Levels 2 and 3 of the building.

The development proposal exceeds the maximum permissible building height by 8.34m which is a 92.6% variation to the development standard. 

The applicant has submitted the following justification for the variation to the maximum building height permitted:
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Assessment of the exception under Clause 4.6:

In assessing the applicant’s request to vary a development standard, the provisions of Clause 4.6 state that:

“(4) Development consent must not be granted for development that contravenes a development standard unless:

(a)  the consent authority is satisfied that:
(i)  the applicant’s written request has adequately addressed the matters required to be demonstrated by subclause (3), and
(ii)  the proposed development will be in the public interest because it is consistent with the objectives of the particular standard and the objectives for development within the zone in which the development is proposed to be carried out, and
(b)  the concurrence of the Secretary has been obtained”.

In assessing an exception to vary a development standard, the following also needs to be considered:

Is the planning control a development standard?

The planning control, Clause 4.3 Height of Buildings is a development standard pursuant to Parramatta Local Environmental Plan 2011.

What is the underlying object or purpose of the standard?

The underlying purpose of Clause 4.3 is to nominate heights that will provide a transition in built form and land use intensity within the area covered by this Plan; to minimise visual impact, disruption of views, loss of privacy and loss of solar access to existing development;  to require the height of future buildings to have regard to heritage sites and their settings;  to ensure the preservation of historic views; to reinforce and respect the existing character and scale of low density residential areas; and  to maintain satisfactory sky exposure and daylight to existing buildings within commercial centres, to the sides and rear of tower forms and to key areas of the public domain, including parks, streets and lanes.

Is compliance with the development standard consistent with the aims of the Policy, and in particular does compliance with the development standard tend to hinder the attainment of the objects specified in section 5(a)(i) and (ii) of the EPA Act?

Strict compliance with the development standard requires a reduction in the overall building height which would adversely impact the ability to provide a practical teaching and learning space for the anticipated increase in students over the next ten years. It is also noted that existing buildings on the site exceed the 9m height limit, including the existing Brigid Shelly building which is subject of the proposed works. Further, given that the building would be viewed not only against the backdrop of the existing school campus but also in relation to the surrounding context of commercial development and adjacent educational establishments, the proposed non-compliance is considered to have an acceptable impact on the building surrounds. As such, reduction in the overall building height would be inconsistent with the relevant aims of the Parramatta LEP 2011 which includes to encourage a range of development that accommodates the needs of the existing and future residents, workers and visitors of Parramatta.

The proposed development responds to the site despite the non-compliance and does so without compromising relationships with adjoining developments. Strict compliance with the development standards would render the application inconsistent with the objectives specified in section 5 (a) (i) and (ii) of the EPA Act as the site will remain under-developed and would not promote the social and educational welfare of the community and a better environment.

Is compliance with the development standard unreasonable or unnecessary in the circumstances of the case?

· Compliance with the development standard is unreasonable in the circumstances of the case for the following reasons:

· It is acknowledged that the development standard for maximum height is to guide residential developments. However, as the proposal forms part of an existing and much larger educational establishment, a departure to the maximum height for the site in this location will have negligible impacts on residential or streetscape amenity. 

· The proposed extension is similar in height to the existing Brigid Shelly building on the site which exceeds the building height limit on the site.
· As the proposal would be of a comparable height to the existing Brigid Shelly building, the presentation to the streetscape along O’Connell Street is continued. 


· The proposed height of the development does not hinder the on-going historic use of the site as a school. 

· The departure to the standard does not hinder the development from achieving the objectives of the R2 and R3 Zoning of the site as it continues to provide a service to meet the needs of the community by improving the school facilities. 

· The development provides appropriate setbacks and landscaped areas to ensure adequate amenity to adjoining properties and users of the development and therefore maintains an appropriate streetscape amenity. 

· Enforcing compliance with the development standard will restrict a development that would otherwise be appropriate on the site. The site is capable of being developed without unduly impacting on adjoining properties which has been demonstrated through the building envelopes. The proposed works maintain general compliance with the majority of controls within Parramatta Development Control Plan 2011.

· The non-compliant portion of the proposed development does not result in an increased adverse overshadowing impact or increased adverse amenity impacts to adjoining public spaces and properties more than a compliant development would, with adjoining properties able to achieve adequate solar access as result of the separation distances of adjoining development. 

· The proposed bulk and scale is compatible with the existing and desired future character of the site as evidenced by existing and recently approved building heights across the site.

· The proposed building does not detract from the heritage characteristics of the existing Brigid Shelly building and does not impact upon heritage views.

Is the exception well founded?

Chief Justice Preston of the NSW Land and Environment Court provided further guidance to consent authorities as to how variations to the standards should be approached. Justice Preston expressed the view that there are 5 different circumstances in which an objection may be well founded:

· The objectives of the standard are achieved notwithstanding non-compliance with the standard;
· The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is unnecessary;
· The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance is unreasonable;
· The development standard has been virtually abandoned or destroyed by the Council's own actions in granting consents departing from the standard and hence compliance with the standard is unnecessary and unreasonable; and
· The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be unreasonable or unnecessary. That is, the particular parcel of land should not have been included in the particular zone.

The recent findings in case Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 indicate that the consent authority must be satisfied that the applicant’s written request adequately demonstrates that the compliance with the development standard is unreasonable or unnecessary and that there are sufficient environmental planning grounds to justify the contravention; and that the proposed development will be in the public interest because it is consistent with the objectives of the development standard and the objectives for the development within the relevant zone.

The applicant’s written request demonstrates that compliance with the development standard is unreasonable or unnecessary and provides sufficient environmental planning grounds to vary the development standard. 

The intent of the development standard is to nominate heights that will provide a transition in built form and land use intensity within the area covered by this Plan; to minimise visual impact, disruption of views, loss of privacy and loss of solar access to existing development;  to require the height of future buildings to have regard to heritage sites and their settings;  to ensure the preservation of historic views; to reinforce and respect the existing character and scale of low density residential areas; and  to maintain satisfactory sky exposure and daylight to existing buildings within commercial centres, to the sides and rear of tower forms and to key areas of the public domain, including parks, streets and lanes. 

In this case, the applicant’s written request is well drafted and adequate in addressing the matters required to be demonstrated by Clause 4.6(3) and the proposed development is in the public interest as it is consistent with the objectives of the Height of Buildings Development Standard and the objectives for development within the R2 Low Density and R3 Medium Density Residential zones. It is considered that there are sufficient environmental planning grounds to justify the variation.

Clause 4.4 Floor Space Ratio

The proposal does not comply with the maximum permissible Floor Space Ratio (FSR) of 0.5m/0.6m stipulated within Clause 4.4 – Floor Space Ratio. The portion of the site to be developed has a maximum FSR of 0.5:1. The proposed FSR is 0.77:1 across the entire site. 

The site has an existing FSR of 0.74:1 (9,862m2). The proposal increases the existing FSR to 0.77:1, which is an increase of 365m2 of Gross Floor Area. The total variation to the development standard is a 54%.

The applicant has submitted the following justification for the variation to the maximum floor space ratio permitted:
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Assessment of the exception under Clause 4.6:

In assessing the applicant’s request to vary a development standard, the provisions of Clause 4.6 state that:

“(4) Development consent must not be granted for development that contravenes a development standard unless:

(a)  the consent authority is satisfied that:
(i)  the applicant’s written request has adequately addressed the matters required to be demonstrated by subclause (3), and
(ii)  the proposed development will be in the public interest because it is consistent with the objectives of the particular standard and the objectives for development within the zone in which the development is proposed to be carried out, and
(b)  the concurrence of the Secretary has been obtained”.

In assessing an exception to vary a development standard, the following also needs to be considered:

Is the planning control a development standard?

The planning control, Clause 4.4 Floor Space Ratio is a development standard pursuant to Parramatta Local Environmental Plan 2011.

What is the underlying object or purpose of the standard?

The underlying purpose of Clause 4.3 is to regulate the density of development and generation of vehicular and pedestrian traffic, provide a transition in built form and land use intensity;  require the bulk and scale of future buildings to have regard to heritage sites and their settings, and reinforce and respect the existing character and scale of low density residential areas.

Is compliance with the development standard consistent with the aims of the Policy, and in particular does compliance with the development standard tend to hinder the attainment of the objects specified in section 5(a)(i) and (ii) of the EPA Act?

Compliance with the development standard would be inconsistent with PLEP 2011 which aims to provide planning controls that will encourage a sustainable development, being development which satisfies the principles of ecological (environmental, economic and social) sustainability. 

Enforcing compliance with the development standard will restrict a development that would otherwise be appropriate on the site. The site is capable of being developed without unduly impacting on adjoining properties which has been demonstrated through the building envelopes. The proposed works maintain general compliance with the majority of controls within Parramatta Development Control Plan 2011. 

The non-compliance is considered to be acceptable representing a 54% difference to the maximum FSR for the site. The plans show that the variation in the FSR does not in this case hinder compliance with solar access, views to and from the site and bulk and scale requirements of the Parramatta Development Control Plan 2011 for educational establishments. It is noted that the existing FSR is 0.74:1 and already exceeds the maximum permissible FSR on the site. The proposal increases the total FSR to 0.77:1. As such, the perceptible increase in FSR is closer to 3.7%. 

The proposed development responds to the site despite the non-compliance and does so without compromising relationships with adjoining developments. Strict compliance with the development standards would render the application inconsistent with the objectives specified in section 5 (a) (i) and (ii) of the EPA Act as the site will remain under-developed and would not promote the social and educational welfare of the community and a better environment.

Is compliance with the development standard unreasonable or unnecessary in the circumstances of the case?

It is considered that it would be unreasonable to impose the maximum FSR given that the proposed development generally complies with the development requirements pertaining to educational establishments. It does so without adversely affecting adjoining properties in regards to solar access, acoustic impact and privacy whilst maintaining consistency with the development objectives of the zone. 

Further, a departure from the standard in this case is considered to be acceptable for the following reasons: 

· The maximum floor space ratio applicable to the site is relative to the residential zoning of the site and its expectations that the site is to be developed for residential purposes. However, an educational establishment, as exists and as proposed and its purpose as a multi-function facility, requires floor area beyond what is envisaged for a low density residential development in order to accommodate the various activities to be undertaken in the proposed facility. 

· Recently constructed development (Alisa McKinnon and Janet Woods buildings) located to the north of the proposed development are of a modern design and of a similar scale as what is proposed. The design of the proposal is therefore complimentary with the existing modern architecture on the OLMC site, without detracting from the older buildings. 

· The development provides appropriate setbacks, landscaped areas and solar access to ensure adequate amenity to adjoining properties and users of the development. 

· The departure to the FSR allows the provision of improved services and facilities for the students of the school. 

· The proposed FSR of the development does not hinder the on-going historic use of the site as a school. 

· The departure to the standard does not hinder the development from achieving the objectives of the R2 and R3 Zoning of the site as it continues to provide a service to 
meet the needs of the community by improving the school facilities. 

Is the exception well founded?

Chief Justice Preston of the NSW Land and Environment Court provided further guidance to consent authorities as to how variations to the standards should be approached. Justice Preston expressed the view that there are 5 different circumstances in which an objection may be well founded:

· The objectives of the standard are achieved notwithstanding non-compliance with the standard;
· The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is unnecessary;
· The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance is unreasonable;
· The development standard has been virtually abandoned or destroyed by the Council's own actions in granting consents departing from the standard and hence compliance with the standard is unnecessary and unreasonable; and
· The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be unreasonable or unnecessary. That is, the particular parcel of land should not have been included in the particular zone.

The recent findings in case Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 indicate that the consent authority must be satisfied that the applicant’s written request adequately demonstrates that the compliance with the development standard is unreasonable or unnecessary and that there are sufficient environmental planning grounds to justify the contravention; and that the proposed development will be in the public interest because it is consistent with the objectives of the development standard and the objectives for the development within the relevant zone.

The applicant’s written request demonstrates that compliance with the development standard is unreasonable or unnecessary and provides sufficient environmental planning grounds to vary the development standard. 

The intent of the development standard is to regulate density of development and generation of vehicular and pedestrian traffic, provide a transition in built form and land use intensity;  require the bulk and scale of future buildings to have regard to heritage sites and their settings, and reinforce and respect the existing character and scale of low density residential areas.

In this case, the applicant’s written request is well drafted and adequate in addressing the matters required to be demonstrated by Clause 4.6(3) and the proposed development is in the public interest as it is consistent with the objectives of the Floor Space Ratio Development Standard and the objectives for development within the R2 Low Density and R3 Medium Density Residential zones. It is considered that there are sufficient environmental planning grounds to justify the variation.

10.   Draft Environmental Planning Instruments

There are no draft Environmental Planning Instruments applicable for the site.

11.  	Development Control Plans 

Parramatta Development Control Plan 2011

The relevant matters to be considered under Parramatta Development Control Plan 2011 for the proposed development are outlined below. 

	Development Control
	Compliance

	Part 2 – Site Planning

	2.4.1 Views and Vistas


	Yes. There are no significant views to or from the site identified within the DCP and the site is not in proximity to a Heritage Conservation Area.

	2.4.2 Water Management

	2.4.2.1  Flooding
	N/A. The site is not flood prone.

	2.4.2.2  Protection of Waterways
	Yes. The proposal complies.

	2.4.2.3  Protection of Groundwater
	Yes. The proposal complies.

	2.3.3 Soil Management 

	2.4.3.1 Sedimentation

	Yes. Conditions have been imposed to ensure that this development will minimise sedimentation of waterways and not unduly contribute to wind blown soil loss. 

	2.4.3.2 Acid Sulfate Soils.
	Yes. Refer to LEP table.

	2.4.3.3 Salinity
	Yes. The proposal complies.

	2.4.4 Land Contamination
	Yes. Refer to body of report.

	2.4.5 Air Quality 
	Yes. The proposal complies. Relevant conditions for air quality are recommended to ensure no adverse air quality impacts are generated from the development during demolition, construction and ongoing use.

	2.4.6 Development on Sloping Land
	Yes. The proposal complies and the design of the development responds to the site topography.

	2.4.7 Biodiversity
	Yes. The proposal complies.

	2.4.8 Public Domain
	Yes. The development has an appropriate address to both Ross Street and Villiers Street with distinguishable fenestrations and an entry that adequately address the public domain. 

The windows along all the elevations and the veranda on the eastern elevation of the facility promote natural surveillance from within the development, to the street and to the internal courtyards / playgrounds of the school site.

Standard conditions incorporated in the consent requiring the payment of a bond to ensure that the nature strip is maintained and in the event that it is damaged due to the works associated with the proposal that Council be reimbursed for the damages. 


	Part 3 – Development Principles 

	3.1 Preliminary Building Envelope

	3.1.1 Height
	NO. Refer to LEP table.

	3.1.3 Preliminary Building Envelope Tables

	Minimum Site Frontage Control
	Yes. Whilst there are no minimum frontage requirements for educational establishments, the primary frontage along Ross Street is approximately 180 metres and in this regard is considered to be adequate in accommodating facility with a 38 metre elevation. 

	Front Setback Control: No minimum requirements for educational establishments
	Yes. The proposal has a setback of 600mm to Ross Street and a 1260mm setback to Villiers Street. The proposed setbacks are in line with the prevailing setbacks of the existing Brigid Shelly Building.

	Deep Soil and Landscaped Area: Assessed on merit
	Yes. There are no minimum deep soil zone requirements for educational establishments. However, the OLMC site is predominantly concreted and that the location of the proposed development is currently occupied by a courtyard area. Accordingly, the proposal is unlikely to reduce the existing deep soil zones of the site. 

	3.2 Building Elements

	3.2.1 Building Form and Massing

Buildings are to be of a height that responds to the topography and the shape of the site. 

The proportion and massing of buildings is to relate favourably to the form, proportions and massing of existing and proposed buildings patterns in the street. 

Building height and mass should not result in unreasonable loss of amenity to adjacent properties, open space or the public domain. 

The form and massing of buildings is to provide a transition between adjoining land use zones and building types. 

For all mixed use developments, potential management arrangements, including ownership/lease patterns are to be considered at the design stage to ensure proper functioning of various components of the building.
	Yes. The bulk of the building is consistent with the desired future character of the area. 

It is considered that the proposed development subject to conditions of consent will not adversely impede on the existing streetscape as plans indicate satisfactory setbacks and is of an acceptable height and FSR. 

See LEP assessment with regards to FSR and height for further discussion on bulk and scale. 







N/A. The site is not a mixed use development.

	3.2.2 Building Facades and Articulation
	Yes. The proposal provides a glass stairwell to create visual separation between the proposed building extension and the existing Brigid Shelly building, resulting in a reduced perception of bulk and scale along the Ross Street elevation. 

The development is designed to accommodate solar access to the adjoining properties. Additionally, a mix of building materials and colours are used to reduce the appearance of bulk and scale. Windows have been located and designed on elevations to reduce blank walls for improved visual amenity. 

The proposed third floor is visually recessed from the rest of the building extension through the use of planter boxes against the parapet wall.

The development is located on a school site and any overlooking impacts to adjoining residential properties from the veranda are unlikely. Accordingly, there will be no unreasonable loss of amenity to adjacent properties. 

	3.2.3 Roof Design
	Yes. The development incorporates a flat roof design that contrasts with the existing roof form of the Brigid Shelly building. Notwithstanding, the roof form is visually recessive when viewed from the Ross Street frontage, so that the heritage integrity of the existing heritage roof is maintained.

The proposed roof design is common for a school facility and is sympathetic with the existing school buildings within the site. 

	3.2.4 Energy Efficient Design
	Yes. The proposal complies subject to recommended conditions of consent.

	3.2.5 Streetscape
	Yes. The proposed extension has been designed to complement the existing Brigid Shelly building, whilst providing a contemporary learning space for the future growth of the school, consistent with some of the existing modern buildings on the site. 

The proposal provides for appropriate setbacks, building separation and landscaping. The resulting bulk and scale are also consistent with developments on the school site. Further, the setbacks, landscaping and use of sympathetic building materials and finishes compliments the existing heritage qualities of the Brigid Shelly building.

	3.2.6 Fences

Is the front fence a maximum height of 1.2metres? 

Are front fences a common element in the locality? 
	Acceptable impacts. The proposed fencing is 2.1m high steel palisade fencing along portions of the Ross Street frontage which is appropriate for the use as an educational establishment.  

	3.3 Environmental Amenity

	3.3.1 Landscaping

Are Natural features on the site such as trees, rock outcrops, indigenous species and vegetation communities retained and incorporated into the design of the development? 

If the basement carpark extends beyond the building envelope is a minimum soil depth of 1m provided from the top of the slab? 
	

Yes. The proposed works has the endorsement of Council’s Landscape and Tree Management Officer subject to conditions of consent. 
Refer to Referrals section of this report. 


The proposed basement does not extend beyond the building envelope.


	3.3.3 Visual Privacy
	Yes. Due to its location, the development is not within close proximity to residential premises. The nearest residential premises to the development is located to the north on Grose Street, approximately 115 metres from the site. Accordingly, any overlooking impacts to these residential properties are unlikely.  

	3.3.4 Acoustic Privacy
	The site is not located within proximity to noise generating land uses. 

	3.3.5 Solar Access and Ventilation
	Acceptable impacts. The proposed development results in additional overshadowing to the site. The submitted shadow diagrams indicate that the proposed courtyard adjacent to the Brigid Shelly Building will receive a minimum of 3 hours of solar access within the building during the winter solstice to 50% of the courtyard area. The existing Brigid Shelly building will receive solar access between 9am and 12pm.

The building is approximately 38 metres in length. Notwithstanding, the development provides an open floor layout with ample fenestrations on all elevations to ensure appropriate cross ventilation. In this regard, the proposal is considered acceptable 

	3.3.6 Water Sensitive Urban Design

	Yes. The proposed development complies with the DCP controls relating to stormwater management. Refer to referral comments provided by Council’s Development Engineer.

	3.3.7 Waste Management
	Yes. The submitted Waste Management Plan details the types, volumes and methods of waste disposal for the development during the demolition and construction phase. Council’s Environmental Health Officer has reviewed the proposal and raises no objections with the proposed waste management measures subject to recommended conditions of consent.

	3.4 Social Amenity

	Is an Arts Plan required?
	Whilst the overall school and convent size exceeds the 5,000m2 threshold for the preparation of an Arts Plan and provision of public art, the proposed development is for the provision of additional educational facilities within an existing established educational establishment.

As such, it is considered that public art is not required to be provided given that the proposed works are for the expansion of an existing educational establishment. Furthermore, public art has been provided for previous development on the school site (notably under DA/43/2014). 

	3.4.2 Access for People with disabilities. 

Does the development contain adequate access for people with a disability? 

	Yes. The facility is visitable and able to be accessed for people with disabilities. 


	3.4.4 Safety and Security

Has the development been designed in accordance with crime prevention principles? 

Are the building entries orientated to the street? 

	The proposal does not contribute to the provision of any increased opportunity for criminal or anti-social behaviour to occur. 

Entries and windows of the proposed extension address Ross Street to promote surveillance from within the development to the front setback and public domain. 

	3.5 Heritage

	
Development must comply with the objectives, principles and controls in Part 4 and any relevant objectives, principles and controls in Parts 2 and 3 of this DCP. Where there is any inconsistency Part 4 will prevail. 
	Yes. 
The site is heritage listed. 
See Referral section with regards to discussion from Council’s Heritage Adviser for further information. 


	3.5.2 Archaeology 
Is excavation proposed? 
If yes is the area within the study area of the Parramatta Historic Archaeological Landscape Management Study (PHALMS)? 
	Yes. The site is located within an area identified in PHALMS (Archaeological Management Unit ID 2862). However, it is noted that the development will not involve extensive excavation works and in this regard is considered to be acceptable. 

	3.5.3 Aboriginal Cultural Heritage
For properties with Low Sensitivity and is located within 100 metres of a creek or river foreshore and contains uncleared bushland, advice from local Aboriginal Communities are to be obtained. 
	N/A. The subject site is not located within proximity to a creek or river foreshore. 


	3.6 Movement and Circulation

	Parking Provision
	No additional parking is proposed. It is noted that while the development is to cater for the future growth of the school over the next ten years, the development does not directly result in an increase in either staff or students. 

Given this, and that only the current students and staff will be utilising the building at this stage, it is unlikely that there will be any significant increase in car parking demands and therefore traffic within the local area. 

The school currently provides for some staff parking to the east of the development and will be retained by the school. A Green Travel Plan was submitted with the Development Application. Further, Council’s Traffic Engineer raised no objections to the proposal on car parking or traffic grounds subject to conditions of consent. Accordingly, the proposal is considered to be acceptable in this regard. 

	3.6.3 Accessibility and Connectivity 
If the development is a large site with a street pattern that limits pedestrian movements is it appropriate for pedestrian through link with a minimum width of 3m to be provided? 
	N/A. Due to the nature of the site as an educational facility, a pedestrian through link is not required. 


	Part 4 Special Precincts
	The site is not located within a special precinct. 

	Part 5 – Other Provisions – Educational Establishments 

	Locational Requirements 


	Yes. The location for the proposed building extension is considered to be appropriate as it is: 
· Located within an existing educational establishment which allows for safe and efficient movement of children from the facility to school;
· Provides a safe pedestrian access; 
· The location for the building is generous in land area and has the capacity to provide an efficient building form, generous access, circulation spaces and extensive learning areas; 
· The facility is provided for the benefit of the current students of the school;
· The location of the facility is within walking distance to public transport services; and 
· The location of the building does not have a direct access to an arterial road. 

	Building and Scale 

FSR and height – in accordance with PLEP 2011 

	No but acceptable.

Refer to assessment of PLEP 2011 for further discussion. 

Despite the departure to the maximum height and FSR the proposed multi-purpose building: 
· Meets the objectives of the R2 and R3 zoning of the site. 
· Is sensitive to the streetscape character. 
· Does not adversely impact the existing landscaping on the school site.

	Acoustic Privacy 

	It is noted that the nearest residential property is located on Grose Street which is approximately 115 metres to the north of the site. 

Further, as there will be no increase in the number of staff and students at this stage, the current acoustic levels will be retained. Accordingly, it was not considered necessary to submit an Acoustic Report. 

However, acoustic privacy was addressed in the Statement of Environmental Effects. As most of the building extension will be enclosed and the courtyard learning areas are located behind the proposed extension within the site, adverse acoustic impacts from the building is unlikely. 

	Open Space Areas 

	Yes. The proposed building extension provides open space learning and play areas for the students. 

	Traffic, Parking and Access 


	The purpose of the development is to improve the current facilities for the benefit of the students of the school while accommodating for future growth over the next ten years. The development will therefore not result in any increase the number of staff or students at this stage. 

A Traffic Report was submitted with the Development Application. This is supported by Council’s Traffic Engineer whom did not raise any concerns with the proposal’s impacts on local traffic and parking. 

It is noted that an established staff parking area is located to the east of the development and will continue to be utilised by the staff. 

	Operational Plan of Management 



	An Operational Plan of Management was submitted and will form part of the approved documents. 

The use of the proposed building will coincide with the existing school hours. Use of the building outside of school hours are proposed and will be subject to the same arrangements and terms of use during school hours.



12. Planning Agreements 

The proposal is not subject of a planning agreement. 

13. The Regulations  
[bookmark: _Toc265247110][bookmark: _Toc268099911][bookmark: _Toc268608717]
Conditions have been recommended to ensure the following provisions of the Regulation will be satisfied: 

· Clause 98 - Building works are to satisfy the Building Code of Australia.

14. 	The likely impacts of the development

The likely impacts of the proposed development have been addressed within this report.

15. Site suitability

Subject to the conditions provided within the recommendation to this report the site is suitable for this development given:

· It is an appropriate “fit” for the locality given the preceding analysis which demonstrates a lack of adverse built form and operational impacts; and
· The site attributes are conducive noting natural constraints/hazards; ecological and heritage impacts are able to be properly managed.  

16. Submissions 

The application was notified and advertised in accordance with Appendix 5 of DCP 2011 for a 21 day period between 15 January 2020 until 6 February 2020. During this time, no submissions were received. 

Amended Plans Yes

Summary of amendments
Amended architectural plans were submitted with the following changes:
· The parapet wall height at the top of Level 2 has been increased to match the lowest height portion of the adjacent parapet on the existing Brigid Shelly façade. 
· The roof over the stair connecting the new and old portions of the buildings has been reduced.
· The landscaping treatment has been modified and a light-weight balustrade comprising a vertical steel palisade style is proposed.
· Two options proposed for the existing ‘Mercy Tree’: to reinstate the 'Mercy Tree' subject to Arborists approval or to plant another Elm, a religiously significant planting, within the Courtyard and transplant the 'Mercy Tree' to outside the Janet Woods building. The proposed new location for the 'Mercy Tree' is shown on Architectural Drawing A004 - Proposed Campus Plan by Mayoh Architects. 
· The species selection for the formal hedge along Ross Street has been revised to match the existing Camellia hedge on campus that fronts Victoria Road.

In accordance with Clause 5.5.9 of Council’s notification procedures entitled “Notifications of Amended Development Applications Where The Development Is Substantially Unchanged” the application did not require re-notification as the amended application is considered to be substantially the same development and does not result in a greater environmental impact.

CONCILIATION CONFERENCE

On 11 December 2017, Council resolved that:

“If more than 7 unique submissions are received over the whole LGA in the form of an objection relating to a development application during a formal notification period, Council will host a conciliation conference at Council offices.”

Conciliation Conference – Required and Not Held  
The application received no unique submissions during the formal notification period and as a result a Conciliation Conference was not required to be held.

17. Public interest 

Subject to resolution of the issues of concern as addressed by the recommendation of this report, no circumstances have been identified to indicate this proposal would be contrary to the public interest. 

18. Parramatta S94A Contributions Plan (Outside CBD) (Amendment No. 5) 

As the cost of works for the development exceeds $200,000 a Section 7.12 development contribution 1.0% is required to be paid. The cost of works estimate submitted with the application did not detail any exemptions. Accordingly, the Section 7.12 contributions will be calculated on the value of $11,387,846.000 (as per Clause 25J of the EP&A Regulation 2000).

A relevant condition of consent pertaining to the payment of Section 7.12 contributions prior to the issue of a Construction Certificate is included within draft conditions of consent.
   
Summary and conclusion

The application has been assessed relative to Section 4.15 of the Environmental Planning and Assessment Act 1979, taking into consideration all relevant state and local planning controls. The proposal has demonstrated a satisfactory response to the objectives and controls of the applicable planning framework. Accordingly, the application is recommended suitable for approval subject to the imposition of appropriate conditions. 

RECOMMENDATION

That the Sydney Central City Planning Panel as the consent authority is of the opinion that the following variations under Clause 4.6 of Parramatta Local Environmental Plan 2011 are supportable: 

(i) Maximum height under Clause 4.3 of Parramatta Local Environmental Plan 2011 
(ii) floor space ratio under Clause 4.4 of Parramatta Local Environmental Plan 2011 

That the Sydney Central City Planning Panel is also of the opinion that strict compliance with the development standards is unreasonable and unnecessary in the circumstances of this case as the proposal satisfies the objectives of the development standard and will not compromise the amenity of the locality.

That the Sydney Central City Planning Panel as the consent authority grant consent to Development Application No. DA/741/2019 for Demolition works to part of heritage-listed 'Brigid Shelly' building, construction of a new four (4) storey extension to heritage-listed 'Brigid Shelly' school building (Our Lady of Mercy College, Parramatta) with rooftop terrace, associated earthworks and landscaping works at Our Lady of Mercy College, No. 2-6 Victoria Road, Parramatta for a period of five (5) years for physical commencement to occur from the date on the Notice of Determination subject to the conditions in Attachment 1. 
	DA/741/2019
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